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(iv) Are included in certain patent
applications, as described in §734.10 of
this part.

NOTE TO PARAGRAPHS (B)(2) AND (B)(3) OF
THIS SECTION: A printed book or other printed
material setting forth encryption source
code is not itself subject to the EAR (see
§734.3(b)(2)). However, notwithstanding
§734.3(b)(2), encryption source code in elec-
tronic form or media (e.g., computer disk-
ette or CD ROM) remains subject to the EAR
(see §734.3(b)(3)).

(4) Foreign made items that have
greater than the de minimis U.S. con-
tent based on the principles described
in §734.4 of this part.

(c) ““Items subject to the EAR” con-
sist of the items listed on the Com-
merce Control List (CCL) in part 774 of
the EAR and all other items which
meet the definition of that term. For
ease of reference and classification pur-
poses, items subject to the EAR which
are not listed on the CCL are des-
ignated as ‘‘EAR99.”

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 65464, Dec. 13, 1996; 61 FR 68578, Dec. 30,
1996; 62 FR 25456, May 9, 1997]

§734.4 De minimis U.S. content.

(a) There is no de minimis level for the
export from a foreign country of a for-
eign-made computer exceeding 12,300
MTOPS containing U.S.-origin con-
trolled semiconductors (other than
memory circuits) classified under
ECCN 3A001 or high speed interconnect
devices (ECCN 4A003.g) to Computer
Tier 3 and 4 countries described in
§742.12 of the EAR.

(b) There is no de minimis level for the
reexport of foreign-origin items that
incorporate ‘“‘Information security”
systems and equipment, cryptographic
devices, software and components spe-
cifically designed or modified therefor,
and related technology controlled for
“El” reasons under ECCNs 5A002,
5D002, and 5E002. Certain mass market
encryption software may become eligi-
ble for de minimis only after a one-time
BXA review (refer to §742.15(b)(1)).

(c) Except as provided in paragraph
(a) of this section for certain com-
puters, the following reexports are not
subject to the EAR when made to ei-
ther an embargoed country listed in
part 746 of the EAR or to a terrorist-
supporting country as described in part
742 of the EAR:

§734.4

(1) Reexports of a foreign-made com-
modity incorporating controlled U.S.-
origin commodities valued at 10% or
less of the total value of the foreign-
made commodity;

(2) Reexports of foreign-made soft-
ware incorporating controlled U.S.-ori-
gin software valued at 10% or less of
the total value of the foreign-made
software; or

(3) Reexports of foreign technology
commingled with or drawn from con-
trolled U.S.-origin technology valued
at 10% or less of the total value of the
foreign technology.

(d) Except as provided in paragraph
(a) of this section for certain com-
puters, for all other countries not in-
cluded in paragraph (b) of this section
the following reexports are not subject
to the EAR:

(1) Reexports of a foreign-made com-
modity incorporating controlled U.S.-
origin commodities valued at 25% or
less of the total value of the foreign-
made commodity;

(2) Reexports of foreign-made soft-
ware incorporating controlled U.S.-ori-
gin software valued at 25% or less of
the total value of the foreign-made
software; or

(3) Reexports of foreign technology
commingled with or drawn from con-
trolled U.S.-origin technology valued
at 25% or less of the total value of the
foreign technology.

(e) For purposes of determining de
minimis levels, technology and source
code used to design or produce foreign-
made commodities or software are not
considered to be incorporated into such
foreign-made commodities or software.
Commodities subject only to short sup-
ply controls are not included in calcu-
lating U.S. content.

(f) You are responsible for making
the necessary calculations to deter-
mine whether the de minimis provisions
apply to your situation. See Supple-
ment No. 2 to part 734 for guidance re-
garding calculation of U.S. controlled
content.

(g) See §770.3 of the EAR for prin-
ciples that apply to commingled U.S.-
origin technology and software.

(h) Notwithstanding the provisions of
paragraphs (c) and (d) of this section,
U.S.-origin technology controlled by
ECCN 9E003a.1 through a.12, and .f, and
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§734.5

related controls, and encryption soft-
ware controlled for “EI’’ reasons under
ECCN 5D002 or encryption technology
controlled for “EI’’ reasons under
ECCN 5E002 do not lose their U.S.-ori-
gin when redrawn, used, consulted, or
otherwise commingled abroad in any
respect with other software or tech-
nology of any other origin. Therefore,
any subsequent or similar software or
technology prepared or engineered
abroad for the design, construction, op-
eration, or maintenance of any plant or
equipment, or part thereof, which is
based on or uses any such U.S.-origin
software or technology is subject to
the EAR.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 54543, Oct. 21, 1996; 61 FR 65464, Dec. 13,
1996; 61 FR 68578, Dec. 30, 1996; 62 FR 25456,
May 9, 1997; 63 FR 50520, Sept. 22, 1998; 64 FR
13339, Mar. 18, 1999; 64 FR 42011, Aug. 3, 1999]

§734.5 Activities of U.S. and foreign
persons subject to the EAR.

The following kinds of activities are
subject to the EAR:

(a) Certain activities of U.S. persons
related to the proliferation of nuclear
explosive devices, chemical or biologi-
cal weapons, missile technology as de-
scribed in §744.6 of the EAR, and the
proliferation of chemical weapons as
described in part 745 of the EAR.

(b) Activities of U.S. or foreign per-
sons prohibited by any order issued
under the EAR, including a Denial
Order issued pursuant to part 766 of the
EAR.

(c) Technical assistance by U.S. per-
sons with respect to encryption com-
modities or software as described in
§744.9 of the EAR.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 68578, Dec. 30, 1996; 64 FR 27141, May 18,
1999; 64 FR 47105, Aug. 30, 1999]

§734.6 Assistance available from BXA
for determining licensing and other
requirements.

(a) If you are not sure whether a
commodity, software, technology, or
activity is subject to the EAR, or is
subject to licensing or other require-
ments under the EAR, you may ask
BXA for an advisory opinion, classi-
fication, or a determination whether a
particular item or activity is subject to
the EAR. In many instances, including

15 CFR Ch. VII (1-1-00 Edition)

those where the item is specially de-
signed, developed, configured, adapted,
or modified for military application,
the item may fall under the licensing
jurisdiction of the Department of State
and may be subject to the controls of
the International Traffic in Arms Reg-
ulations (22 CFR parts 120 through 130)
(ITAR). In order to determine if the
Department of State has licensing ju-
risdiction over an item, you should
submit a request for a commodity ju-
risdiction determination to the Depart-
ment of State, Office of Defense Trade
Controls. Exporters should note that in
a very limited number of cases, the
categories of items may be subject to
both the ITAR and the EAR. The rel-
evant departments are working to
eliminate any unnecessary overlaps
that may exist.

(b) As the agency responsible for ad-
ministering the EAR, BXA is the only
agency that has the responsibility for
determining whether an item or activ-
ity is subject to the EAR and, if so,
what licensing or other requirements
apply under the EAR. Such a deter-
mination only affects EAR require-
ments, and does not affect the applica-
bility of any other regulatory pro-
grams.

(c) If you need help in determining
BXA licensing or other requirements
you may ask BXA for help by following
the procedures described in §748.3 of
the EAR.

§734.7 Published information and soft-
ware.

(a) Information is ‘‘published” when
it becomes generally accessible to the
interested public in any form, includ-
ing:

(1) Publication in periodicals, books,
print, electronic, or any other media
available for general distribution to
any member of the public or to a com-
munity of persons interested in the
subject matter, such as those in a sci-
entific or engineering discipline, either
free or at a price that does not exceed
the cost of reproduction and distribu-
tion (See Supplement No. 1 to this
part, Questions A(1) through A(6));

(2) Ready availability at libraries
open to the public or at university li-
braries (See Supplement No. 1 to this
part, Question A(6));
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